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Purpose of Training Series

The Title IX rule effective August 14, 2020,
creates a new and specific process by which
postsecondary institutions must manage
complaints of covered sexual harassment on
campus.

The TC Title IX Training Series is designed to
provide foundational training to those individuals
who will help to administer this required process,
Including Title | X coordinators, investigators,
adjudicators, advisors, appeal officers, and
Individuals responsible for managing informal
resolutions.
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Use of Training Series

Institutions of higher education are welcome
to use this foundational training series at their
discretion, and to post the series to their
websites as part of their Title IX training
materials (a requirement under the new rule).

TC also is available to prepare custom Title X
[raining sessions, hearing simulations, and

other assistance with Title IX matters (contact
Aaron Lacey or Scott Goldschmidt).
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https://www.thompsoncoburn.com/people/aaron-lacey
https://www.thompsoncoburn.com/people/scott-goldschmidt

Curriculum for Training Series

The foundational training series includes the
following six sessions:

Introduction to Formal
Managing Title IX Complaints of
Sexual Title IX Sexual

Investigations &
Informall

R lution
Harassment Harassment esolutions

Hearings mmed Determinations
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Syllabus for this Session

Title IX Fundamentals

rThe New Rule & Sexual Harassment

rKey Definitions

Responding to Title IX Sexual Harassment

Elements of a Sufficient Response

Interim & Supportive Measures

Formal Complaints of Title IX Sexual Harassment

, Recordkeeping

Additional Considerations
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The Title IX Statute

Title IX of the Education Amendments of 1972
prohibits discrimination on the basis of sex in
education programs and activities and
employment.

ACovers not only equity in athletic programming,
but all forms of discrimination based on sex.

AProtects students and employees.

AApplies to all institutions that receive federal
financial assistance, either directly or indirectly.

AEnforced by the Office of Civil Rights.

Title IX Fundamentals

The New Rule & Sexual Harassment

Key Definitions

Responding to TIX Sexual Harassment

Elements of a Sufficient Response

Interim & Supportive Measures

Formal Complaints

Recordkeeping ==

Additional Considerations

P CoRURR 20 U.S.C. §1681 et seq.




Sex-Based Discrimination

What Is sex-based discrimination?
AThe term is not defined in Title IX.

AiThe Department ||
approach I n 1 nt r e
sex0 to include nd

conduct referencing or aimed at a particular
sex. o0

Alncludes sexual harassment (e.g., unwelcome
sexual advances, requests for sexual favors),
and sexual violence, which is a subset of sexual
harassment (e.g., dating violence, domestic
violence, sexual assault, or stalking)
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85 Fed. Reg. 30146-7 (May 19, 2020).
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The Title IX Regulations

Amplify the statute considerably, requiring

Institutions to: :f 0
- . . . . N o o ’ ‘. y 4 .
ADisseminate a policy which includes a non- £ £ %
discrimination statement. 0 % 1

P | =3
ADesignate a Title IX Coordinator. gl

The New Rule exual Harassment
AAdopt and publish grievance procedures that ‘ —
are prompt and equitable and allow for

Key Definitions

adequate’ re“able’ and |mpart|al InVGStIgathn Of : :Responding to TIX Sexual Harassment

COmp|aI ntS Elements of a Sufficient Response
ATake aCt|On 1{0) addl‘eSS and prevent SeX'based Interim & Supportive Measures

dISCI’ImInatIOH — Formal Complaints

Recordkeeping e

Additional Considerations

P CoslRn 34 CFR 106.8.




The Title IX Regulations

With regard to students, specifically prohibit
discrimination in:

Education
programs or Housing
activities

Admission
and
recruitment
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Financial and

Facilities Counseling employment

assistance
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Elements of a Sufficient Response

Interim & Supportive Measures

Health
Insurance
and benefits

Marital or
parental Athletics
status
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Recordkeeping R
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P CoslRn 34 CFR Part 106.




The Title IX Regulations

With regard to employment, specifically
prohibit discrimination In:

»
g“ o
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Employment Recruitment Compensation
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Job : : Marital or
classification SR SEDEE parental status

Responding to TIX Sexual Harassment

Elements of a Sufficient Response

Interim & Supportive Measures

Pre-
Advertising employment
iInquiries

Formal Complaints

Employment
criteria

Recordkeeping R

Additional Considerations

P CoslRn 34 CFR Part 106.
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Title IX Timeline

June 23, 1972

Title IX of the Education Amendments of 1972

DATE EVENT

July 21, 1975

ED publishes 34 CER Part 106, which implements Title IX.

March 13, 1997

ED publishes Sexual Harassment Guidance: Harassment of
Students by School Employees, Other Students, or Third Parties.

June 22, 1998

Gebser v. Lago Vista Ind. Sch. Dist., 524 U.S. 274 (1998) (holding
that an individual may only recover monetary damages under Title
IX when a school official with authority to institute corrective
measures has actual notice of the harassment but is deliberately
indifferent to it).

May 24, 1999

Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629 (1999) (holding

that a school can be liable under Title IX for student-on-student
sexual harassment, but only if the school is deliberately indifferent

to known sexual harassment, the respondent is under the school's
disciplinary authority, and the behavior is so severe, pervasive, and
objectively offensive that i1t d
and activities).
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https://www.justice.gov/crt/title-ix-education-amendments-1972
https://www.ecfr.gov/cgi-bin/text-idx?SID=eeb0c2a56978958f04b553a1b1cd319b&mc=true&node=pt34.1.106&rgn=div5
https://www.gpo.gov/fdsys/pkg/FR-1997-03-13/pdf/97-6373.pdf
https://supreme.justia.com/cases/federal/us/524/274/
https://supreme.justia.com/cases/federal/us/526/629/

Title IX Timeline

Jan. 2001

DATE EVENT R

Following significant judicial activity, ED publishes Revised Sexual
Harassment Guidance: Harassment of Students by School Employees,
Other Students, or Third Parties. ED draws distinction between standards
for administrative enforcement and standards for private litigation.

Nov. 13, 2000

ED updates Title I X rules to incor
broadened definitions of fiprogram

Oct. 25, 2006

April 2011

ED updates Title I1X rules to clarify and modify requirements regarding
single-sex schools, classes, and extracurricular activities in elementary and
secondary schools.

ED publishes DCL with extensive guidance concerning school
responsibilities for preventing and addressing sexual harassment and
sexual violence.

April 2014

ED publishes Questions and Answers on Title IX and Sexual Violence,
further clarifying guidance articulated in 2001 Guidance and 2011 DCL.

| May 2016

ED and DOJ issue joint DCL regarding treatment of transgender students,
accompanied by Examples of Policies and Emerging Practices for
Supporting Transgender Students.
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https://www2.ed.gov/about/offices/list/ocr/docs/shguide.html
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201104.html
https://www2.ed.gov/about/offices/list/ocr/docs/qa-201404-title-ix.pdf
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf

Title IX Timeline

DYNI= EVENT AL X

Feb. 2017 ED publishes DCL rescinding May 2016 DCL regarding treatment of
transgender students.

Sept. 2017 ED publishes DCL rescinding April 2011 DCL as well 2014 Q&A on
Campus Sexual Misconduct.

Nov. 2018 On November 29, 2018, ED publishes the official version of its proposed
Title IX rule in the Federal Register. The first significant rule concerning
sexual misconduct since 1975.

May 2020 On May 19, 2020, ED publishes the official version of its final Title IX rule

in the Federal Register.

August 14, 2020 Effective Date of new Title IX Rule.
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https://www.justice.gov/crt/page/file/942021/download
https://www2.ed.gov/about/offices/list/ocr/letters/colleague-title-ix-201709.pdf
https://www2.ed.gov/about/offices/list/ocr/docs/qa-title-ix-201709.pdf
https://www.federalregister.gov/documents/2018/11/29/2018-25314/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal

The New Title IX Rule

Controversial, and —

already challenged,
EDOS new r u
first regulation
addressing sexual
narassment since

FEDERAL REGISTER [ y.y

A Rule by the Education Department on 05/19/202¢

Nondiscrimination on the Basis of Sex in Education Programs or
Activities Receiving Federal Financial Assistance

=,

AGENCY:

1 9 7 5 n
Office for Civil Rights, Department of Education.
'he new rule acron

] Final rule.
articulates a complex
f | f i The Secretary of Education amends the regulations implementing Title IX of the
- - 3 (hereinafter collectively referred to as “recipients” or “schools”), must respond to
\) discrimination. These ons are intended to effectuate Title IX's prohibition
f I h against sex discrimination by requiring recipients to address sexual harassment
on campus.

Education Amendments of 1972 (Title IX). The final regulations specify how
recipients of Federal financial assistance covered by Title IX, including

elementary and secondary schools as well as postsecondary institutions,

as a form of sex discrimination in education programs or activities. The final
regulations obligate recipients to respond promptly and supportively to persons
alleged to be victimized by sexual harassment, resolve allegations of sexual
harassment promptly and accurately under a predictable, fair grievance process
that provides due process protections to alleged victims and alleged perpetrators
of sexual harassment, and effectively implement remedies for victims. The final
regulations also clarify and modify Title IX regulatory requirements regarding

remedies the Department may impose on recipients for Title IX violations, the

intersection between Title IX, Constitutional protections, and other laws, the

Printed version:
f

Publication Date:
05/19202(

Agency:
Department

Dates:
These reguiations are effective
August 14, 2020
Effective Date:
08/1472020
Document Type:
Rule
Document Citation:
85 FR 30026
Page:
30026-30579 (554 pages)
CFR:
34 CFR 106

Agency/Docket Number:
Docket ID ED-2018-OCR-0064

RIN:
1870-AA14

Document Number.
2020-10512
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https://www.federalregister.gov/documents/2020/05/19/2020-10512/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal

The Big Picture

Discrimination Based on Sex: Institutions are obligated to adopt and publish
grievance procedures that provide for the prompt and equitable resolution of
student and employee complaints alleging any form of prohibited sex
discrimination occurring against a person in the United States. 34 CFR
106.8(c)-(d).

Title IX Sexual Harassment: With or without a formal complaint,
institutions with actual knowledge of Title IX sexual harassment occurring in
an education program or activity of the school against a person in the
United States must respond promptly in a manner that is not deliberately .
indifferent and complies with 34 CFR 106.44(a). Key Definitions
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. : Responding to TIX Sexual Harassment
Formal Complaint of Title IX Sexual Harassment: In response to a _esponding -

formal complaint of sexual harassment, institutions must follow a Title IX Elements of a Sufficient Response
formal complaint process that complies with the new standards set forth ;
in 34 CFR 106.45. Interim & Supportive Measures

Formal Complaints

Recordkeeping

Additional Considerations
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